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FAHEY, J.: 

 In these appeals, we consider constitutional challenges to the practice of temporarily 

confining level three sex offenders in correctional facilities, after the time they would 

otherwise be released to parole or postrelease supervision (PRS), while they remain on a 
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waiting list for accommodation at a shelter compliant with Executive Law § 259-c (14).  In 

each case, we conclude that there was no constitutional violation. 

I. 

 In 2009, petitioner Fred Johnson, who had multiple prior sexual abuse convictions 

for rubbing his penis against women’s buttocks on subway trains in New York City, 

pleaded guilty to persistent sexual abuse.  He was sentenced to an indeterminate prison 

term of two years to life.  Johnson had a history of incarcerations followed by recidivism.  

Following a 2004 conviction of the same crime, he had been designated a level three sex 

offender under the Sex Offender Registration Act (SORA), and had been placed on lifetime 

parole supervision. 

 Johnson appeared before the New York State Board of Parole in June 2017, seeking 

discretionary parole release.  He maintained that a prison sex offender program had taught 

him to control his judgments and behavior.  The Parole Board granted Johnson an “open 

parole date” of August 10, 2017.1 

 Based on his SORA risk level designation and the crime for which he was serving 

a sentence,2 Johnson was subject to the requirement of the Sexual Assault Reform Act 

 
1 An open parole date or “open date is the earliest possible release date” (DOCCS 

Community Supervision Handbook at 15, available at https://doccs.ny.gov/system/files/ 

documents/2019/05/Community_Supervion_Handbook.pdf [last accessed November 16, 

2020]).  The New York State Department of Corrections and Community Supervision 

Community Supervision Handbook states that “[i]f the Board grants release, this is known 

as an ‘open date.’  This date is contingent upon the inmate receiving an approved 

residence in accordance with established residency restrictions and local laws” (id. at 12-

13). 
2 See People ex rel. Negron v Superintendent, — NY3d — (2020) (decided today). 
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(SARA) that he not reside within 1,000 feet of a school (see Executive Law § 259-c [14]; 

Penal Law § 220.00 [14] [b] [defining “school grounds”]; People v Diack, 24 NY3d 674, 

682 [2015]).  In his conditions of parole release, Johnson agreed that he would not be 

released until a residential address “located outside the Penal Law definition of school 

grounds” had been identified and approved. 

 Johnson’s own first suggestion of where he might live was not compliant with 

SARA’s requirements and, therefore, he asked to be released to the New York City 

Department of Homeless Services (NYCDHS) shelter system.  The New York State 

Department of Corrections and Community Supervision (DOCCS) added Johnson to its 

internal waiting list of inmates seeking SARA-compliant housing at one of the NYCDHS 

shelters, only a few of which meet SARA’s geographic restriction.  Johnson was kept in 

custody at Adirondack Correctional Facility until a bed in a SARA-compliant shelter 

became available for him in November 2019. 

 In November 2017, Johnson filed a petition for a writ of habeas corpus, pursuant to 

CPLR article 70, seeking immediate release from incarceration, and naming the 

Superintendent of Adirondack Correctional Facility and DOCCS as respondents.  In his as-

applied constitutional challenge, Johnson contended that “applying SARA’s housing 

restrictions to keep him in prison, after an open parole date for his release has been set, 

violates substantive due process by infringing on his fundamental right to be free from 

confinement.”  Notably, Johnson did not contend that SARA’s restrictions on where he can 

live after release are unconstitutional. 
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 DOCCS answered the petition and countered that Johnson was under a sentence of 

life imprisonment and had no fundamental substantive due process right to be released 

from prison.  The agency maintained that a rational basis justified its application of SARA 

restrictions. 

 Supreme Court denied Johnson’s writ in March 2018.  The Appellate Division 

affirmed in July 2019 (174 AD3d 992 [3d Dept 2019]).  Johnson appeals as of right 

pursuant to CPLR 5601 (b) (1). 

II. 

 Petitioner Angel Ortiz pleaded guilty to robbery in the first degree and attempted 

sexual abuse in the first degree in 2008.  It was his second criminal conviction for trying 

to coerce a person into having sex with him by means of physical force; his prior victim, a 

13-year-old boy, and his 2008 victim were both able to flee before any sexual contact 

occurred.  Ortiz was sentenced to a determinate sentence of 10 years’ imprisonment, to be 

followed by five years’ PRS.  Ortiz was designated a sexually violent level three sex 

offender under SORA and, like Johnson, was considered to be subject to SARA’s residency 

requirement while on PRS.  The Board of Parole provided Ortiz with notice of the residency 

restrictions. 

 The maximum expiration date of Ortiz’s term of imprisonment was March 4, 2018.  

At that time, DOCCS transferred Ortiz to begin the PRS portion of his sentence in a 

residential treatment facility (RTF) at Fishkill Correctional Facility, invoking its authority 

to “impose as a condition of post-release supervision that for a period not exceeding six 

months immediately following release from the underlying term of imprisonment the 
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person be transferred to and participate in the programs of a residential treatment facility” 

(Penal Law § 70.45 [3]).3  The following month, DOCCS transferred Ortiz to the RTF at 

Queensboro Correctional Facility. 

 Ortiz sought to reside after his release in New York City, where he had spent most 

of his life and where his close relatives lived, but the addresses he suggested were not 

SARA-compliant.  When DOCCS transferred Ortiz to RTF housing, it placed him on its 

waiting list of inmates seeking SARA-compliant housing at an NYCDHS shelter.  Ortiz 

was released to a SARA-compliant shelter on Wards Island in November 2018. 

 In June 2018, Ortiz, like Johnson, filed a petition for a writ of habeas corpus, 

challenging his confinement.  He named the Superintendent of Queensboro Correctional 

Facility and DOCCS as respondents.  In his as-applied challenge, Ortiz maintains that, by 

confining him, DOCCS violated both his substantive due process “right to serve his term 

of postrelease supervision in the community” and the constitutional prohibition on cruel 

and unusual punishments.  Like Johnson, Ortiz does not contend that SARA cannot 

lawfully restrict where he may live after release. 

As an alternative to his request for immediate release, Ortiz asked that he “be 

allowed to treat Queensboro [Correctional Facility] as a residence—albeit with a curfew, 

like other shelters—rather than a prison.” 

 
3 An RTF is “[a] correctional facility consisting of a community based residence in or 

near a community where employment, educational and training opportunities are readily 

available for persons who are on parole or conditional release and for persons who are or 

who will soon be eligible for release on parole who intend to reside in or near that 

community when released” (Correction Law § 2 [6]). 
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DOCCS responded that because Ortiz was not in compliance with the mandatory 

condition of the SARA residency requirement, he had no fundamental substantive due 

process right to be released from prison and that no violation of the Eighth Amendment 

had occurred.  The agency, as in Johnson, insisted that a rational basis justified its 

application of SARA. 

Supreme Court denied Ortiz’s writ in September 2018.  The Appellate Division 

affirmed in May 2020 (183 AD3d 577 [2d Dept 2020]).4  Ortiz appeals as of right pursuant 

to CPLR 5601 (b) (1). 

III. 

 In Johnson, respondents argue that the appeal is moot.  Respondents note that 

Johnson was released on parole from Adirondack Correctional Facility and no longer seeks 

habeas corpus relief.  Johnson maintains that the appeal falls within the traditional 

exception to the mootness doctrine allowing courts “to consider substantial and novel 

issues that are likely to be repeated and will typically evade review” (Matter of Gonzalez v 

Annucci, 32 NY3d 461, 470 [2018], citing Matter of Hearst Corp. v Clyne, 50 NY2d 707, 

714-715 [1980]).  The parties do not dispute the significance of the issues presented or their 

likelihood of repetition, but they differ on whether the issues typically evade review.  On 

this question, we agree with Johnson that the issues presented in his appeal “typically will 

evade our review” (People ex rel. McManus v Horn, 18 NY3d 660, 664 [2012]). 

 
4 Ortiz appealed from Supreme Court’s judgment directly to this Court, and we 

transferred the appeal sua sponte to the Appellate Division (32 NY3d 1073 [2018], citing 

NY Const, art VI, §§ 3 [b] [2], 5 [b]; CPLR 5601 [b] [2]). 



 - 7 - No. 74 & 75 

 

- 7 - 

 

Because Johnson no longer seeks release from Adirondack Correctional Facility, 

habeas does not lie, and we convert Johnson’s habeas corpus proceeding to a declaratory 

judgment action (see People ex rel. Delia v Munsey, 26 NY3d 124, 134 [2015]; McManus, 

18 NY3d at 664 n 2). 

Similarly, petitioner Ortiz has been released and is no longer entitled to habeas 

relief.  Ortiz’s release occurred prior to the Appellate Division’s decision, yet that Court 

declined to dismiss, holding that the matters raised by Ortiz’s appeal “are important issues 

that are likely to arise in other cases but also likely to evade review” (183 AD3d at 579).  

We agree that these issues should be reviewed (see generally Gonzalez, 32 NY3d at 470-

471).  As in Johnson, we convert the habeas proceeding in Ortiz to a declaratory judgment 

action. 

IV. 

 The provision of SARA that underlies the appeals before us, Executive Law § 259-

c (14), was enacted in 2000, with significant amendments in 2005 (see L 2000, ch 1, § 8, 

as amended by L 2005, ch 544, § 2).  The statute applies to any defendant who is serving 

a sentence for various enumerated sex offenses, when the victim of the offense was under 

the age of 18 at the time of the offense or, as in these appeals, the defendant has been 

designated a level three sex offender.5  Executive Law § 259-c (14) provides that, when 

such a sex offender “is released on parole or conditionally released pursuant to subdivision 

one or two of this section,” DOCCS must “require, as a mandatory condition of such 

 
5 See Negron, — NY3d — (decided today). 
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release, that such sentenced offender shall refrain from knowingly entering into or upon 

any school grounds, as that term is defined in subdivision fourteen of section 220.00 of the 

penal law.”6 

 As amended in 2005, Executive Law § 259-c (14) adopts the broad definition of 

“school grounds” set forth in the Penal Law.  The term means “any area accessible to the 

public located within one thousand feet of the real property boundary line comprising any 

such school or any parked . . . vehicle located within one thousand feet of the real property 

boundary line comprising any such school” (Penal Law § 220.00 [14] [b]).  Consequently, 

Section 259-c (14) has been interpreted to prohibit a person subject to the law from living 

within 1,000 feet of a school.  “The practical effect is that any sex offender who is subject 

to the school grounds mandatory condition is unable to reside within 1,000 feet of a school 

or facility as defined in Penal Law § 220.00 (14) (b)” (Diack, 24 NY3d at 682). 

 New York statutes allow DOCCS to place a SARA-restricted sex offender 

temporarily in an RTF, until SARA-compliant housing is identified (see People ex rel. 

McCurdy v Warden , — NY3d — [2020] [decided today]).  We must now decide whether 

 
6 In his habeas corpus petition, Ortiz contended that Executive Law § 259-c (14), by its 

terms, does not apply to a sex offender who is serving PRS after fully serving their 

determinate sentence (see also Brief of Amici Center for Appellate Litigation, Appellate 

Advocates, and Chief Defenders Association of New York in People ex rel. McCurdy v 

Warden, — NY3d — [2020] [decided today]; Penal Law § 70.40 [2] [defining 

conditional release]).  However, Ortiz is not pursuing that argument on appeal to this 

Court.  Consequently, the issue is not before us. 
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the Federal Constitution allows DOCCS to place a SARA-restricted sex offender in an RTF 

or other correctional facility, while awaiting SARA-compliant housing.7 

 The principal issue with respect to the substantive due process claims is whether we 

should apply strict scrutiny or the rational basis test. 

 Under the Fourteenth Amendment to the United States Constitution, a state 

government may not deprive an individual “of life, liberty, or property, without due process 

of law.”  The Supreme Court has interpreted the guarantee of “due process of law” in the 

Fifth and Fourteenth Amendments to include “a substantive component that bars certain 

arbitrary, wrongful government actions regardless of the fairness of the procedures used to 

implement them” (Zinermon v Burch, 494 US 113, 125 [1990] [internal quotation marks 

and citations omitted]).  Incarceration undoubtedly invokes substantive due process rights.  

“Freedom from bodily restraint has always been at the core of the liberty protected by the 

Due Process Clause from arbitrary governmental action” (Foucha v Louisiana, 504 US 71, 

80 [1992]), and “commitment for any purpose constitutes a significant deprivation of 

 
7 Johnson and Ortiz mention in passing that we may consider New York’s increased 

constitutional due process protections under the State Constitution.  New York courts 

“have not hesitated[,] when [they] concluded that the Federal Constitution as interpreted 

by the Supreme Court fell short of adequate protection for our citizens[,] to rely upon the 

principle that that document defines the minimum level of individual rights and leaves 

the States free to provide greater rights for its citizens through its Constitution, statutes or 

rule-making authority” (Cooper v Morin, 49 NY2d 69, 79 [1979]).  However, Johnson 

and Ortiz do not contend that it is necessary to develop a state constitutional 

jurisprudence in this area in the absence of a fitting federal jurisprudence.  In other 

words, they do not argue that we should use a different analytical framework from the 

Supreme Court in considering the constitutional claims they allege or articulate why state 

constitutional guarantees were violated if federal constitutional guarantees were not.  

Accordingly, we apply federal law. 
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liberty that requires due process protection” (id.).  A deprivation of liberty occurs, and the 

protections of the Fourteenth Amendment’s Due Process Clause are triggered, by “the 

State’s affirmative act of restraining [an] individual’s freedom to act on his own behalf— 

through incarceration, institutionalization, or other similar restraint of personal liberty” 

(Deshaney v Winnebago County Dept. of Social Servs., 489 US 189, 200 [1989]).  

Moreover, inmates possess a fundamental right to “freedom from restraint . . . exceeding 

the sentence in such an unexpected manner as to give rise to protection by the Due Process 

Clause of its own force” (Sandin v Conner, 515 US 472, 484 [1995]). 

 The Federal Constitution does not, however, afford all substantive due process 

interests the same degree of protection.  Substantive due process “provides heightened 

protection against government interference with certain fundamental rights and liberty 

interests” (Washington v Glucksberg, 521 US 702, 720 [1997]), namely those rights and 

interests that are “deeply rooted in this Nation’s history and tradition, and implicit in the 

concept of ordered liberty, such that neither liberty nor justice would exist if they were 

sacrificed” (Glucksberg, 521 US at 720-721 [internal quotation marks and citations 

omitted]).  The state may not infringe such a “fundamental” liberty interest “unless the 

infringement is narrowly tailored to serve a compelling state interest” (Reno v Flores, 507 

US 292, 301-302 [1993]; see also Glucksberg, 521 US at 721).  Yet it is well established 

that not every intrusion on an individual’s liberty constitutes a violation of a fundamental 

right (see e.g. People v Knox, 12 NY3d 60, 67 [2009], citing Immediato v Rye Neck School 

Dist., 73 F3d 454, 463 [2d Cir 1996]).  If “no fundamental right is infringed legislation [or 

other government action] is valid if it is rationally related to legitimate government 
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interests” (Knox, 12 NY3d at 67, citing Glucksberg, 521 US at 728, and Hope v Perales, 

83 NY2d 563, 577 [1994]). 

 Johnson’s interest in being released to parole, after his open parole date had been 

announced, did not constitute a fundamental liberty interest.  “There is no constitutional or 

inherent right of a convicted person to be conditionally released before the expiration of a 

valid sentence. . . .  [T]he conviction, with all its procedural safeguards, has extinguished 

that liberty right: Given a valid conviction, the criminal defendant has been constitutionally 

deprived of his liberty” (Greenholtz v Inmates of Nebraska Penal & Corr. Complex, 442 

US 1, 7 [1979] [internal quotation marks, citations, and alterations omitted]).  In other 

words, “[t]he Supreme Court has held . . . that because a person’s rightful liberty interest 

is extinguished upon conviction, there is no inherent constitutional right to parole” (Russo 

v NY State Bd. of Parole, 50 NY2d 69, 73 [1980]). 

 It is true that in addition to those liberty interests that “arise from the Constitution 

itself,” a liberty interest “may arise from an expectation or interest created by state laws or 

policies” (Wilkinson v Austin, 545 US 209, 221 [2005]; see also Sandin, 515 US at 483-

484 [“States may under certain circumstances create liberty interests . . . protected by the 

Due Process Clause”]).  As this Court has recognized, “when a State adopts a sentencing 

scheme which creates a legitimate expectation of early release from prison, there then 

exists a liberty interest deserving of constitutional protection” (Russo, 50 NY2d at 73-74). 

Rather than a fundamental right, such a liberty interest “is grounded in New York’s 

regulatory scheme” (Victory v Pataki, 814 F3d 47, 60 [2d Cir 2016]) and is a restricted 

form of liberty, not subject to strict scrutiny. 
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 It is also true that the Constitution affords a confined individual both substantive 

and procedural due process protection (see Deshaney, 489 US at 201 n 8 [“Of course, the 

protections of the Due Process Clause, both substantive and procedural, may be triggered 

when the State . . . subjects an involuntarily confined individual to deprivations of liberty 

which are not among those generally authorized by his confinement”]; see generally Mark 

G. v Sabol, 93 NY2d 710, 722-726 [1999]).  A petitioner may simultaneously assert liberty 

interests based on procedural and substantive due process protection.  To the extent that 

the constitutional liberty interest resulting from a state-created “legitimate expectation of 

early release” (Russo, 50 NY2d at 73) exists in the form of procedural due process 

protections (see id. at 76 n 5), courts will review only “the application of those 

constitutionally required procedures” (Swarthout v Cooke, 562 US 216, 220 [2011] 

[emphasis added]).  Here, however, Johnson has not preserved any claim that his continued 

incarceration failed to comply with standards of procedural due process. 

 The applicable standard of review of Johnson’s due process claim is, then, the 

rational basis test, not strict scrutiny.8 

Ortiz’s appeal introduces a closer question because his case does not involve a 

claimed right to parole release.  Ortiz asserts that his confinement to an RTF in prison-like 

conditions, after the maximum expiration date of his determinate sentence had passed, 

 
8 Johnson alternatively contends that the standard is intermediate scrutiny.  We applied 

the intermediate standard in analyzing substantive due process rights in Anonymous v 

City of Rochester (13 NY3d 35 [2009]), but that involved a constitutionally unique 

situation involving conflicting claims of minors to enjoy freedom of movement and of 

parents to control the upbringing of the children.  No such unique “complexities” (id. at 

47, 48) favor Johnson. 
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violated his fundamental liberty interest.  However, like Johnson, Ortiz was subject to the 

SARA residency requirement9 and therefore his assignment to an RTF was based on a 

mandatory condition of his PRS—a condition that DOCCS can require him to satisfy while 

he is under its supervision (see generally People v Catu, 4 NY3d 242, 245 [2005]).  

Moreover, to treat Ortiz’s claimed right to release as a fundamental constitutional liberty 

interest would be self-defeating.  The law unquestionably provides that a defendant 

sentenced to PRS who violates “any condition of supervision . . . at any time during [PRS]” 

may be reincarcerated (Penal Law § 70.45 [1]).  Indeed, “a defendant serving a term of 

[PRS] for a conviction of a felony sex offense [as defined in the statute]. . . may be subject 

to a further period of imprisonment up to the balance of the remaining period of [PRS]” 

(id.).  Requiring an individual who has not satisfied SARA’s housing restrictions to remain 

in an RTF until SARA-compliant housing is identified does not violate a fundamental 

liberty interest. 

 Ortiz relies on decisions that have applied strict scrutiny to review post-

incarceration supervision of sex offenders, particularly United States v Myers (426 F3d 117 

[2d Cir 2005]), where the United States Court of Appeals for the Second Circuit considered 

a special condition of supervised release, imposed under federal law, prohibiting the 

defendant “from spending time alone with his child absent authorization from the U.S. 

Probation Office” (id. at 120).  The Second Circuit held that, to satisfy substantive due 

 
9 As noted above, Ortiz does not dispute that he is subject to Executive Law § 259-c (14) 

and, thus, that the residency requirement is “a mandatory condition of” release to PRS 

(Executive Law § 259-c [14]). 
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process, such a restriction on a releasee’s liberty “must reflect the heightened constitutional 

concerns” of strict scrutiny (id. at 126).  However, the Myers opinion leaves no doubt that 

the reason the Second Circuit imposed strict scrutiny was that the interest of parents in “the 

care, custody, and control of their children” is “perhaps the oldest of the fundamental 

liberty interests recognized by” the Supreme Court (id. at 125, quoting Troxel v Granville, 

530 US 57, 65-66 [2000] [plurality opinion of O’Connor, J.]), not that this is the general 

standard for assessing statutory restrictions imposed on sex offenders who have completed 

their prison sentences. 

 Ortiz also cites Francis v Fiacco (942 F3d 126 [2d Cir 2019]), in which the Second 

Circuit observed that a defendant’s “interest in freedom from detention [i]s an interest of 

the highest order” (id. at 143).  Notably, however, the Francis Court engaged in a 

procedural due process analysis, applying Mathews v Eldridge (424 US 319, 335 [1976]).10  

It did not apply strict scrutiny or describe the due process rights as “substantive” or 

“fundamental.” 

 We do not believe that Ortiz’s claimed right to be free from continued confinement 

in the RTF, or to treat the RTF as he would a shelter from which he could depart at his 

convenience during daylight hours, amounts to a fundamental, deeply rooted due process 

right.  It is equivalent either to a claimed right to be free of PRS conditions or to an alleged 

right that his PRS conditions may not be equivalent to an extended incarceratory sentence.  

Neither is a fundamental due process right. 

 
10 We agree with the Appellate Division that Ortiz has not preserved a procedural due 

process claim (see 183 AD3d at 581). 
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Ortiz’s substantive due process claim must therefore be understood as asserting non-

fundamental constitutional rights and, as with Johnson’s, it is subject to rational basis 

review, not strict scrutiny.11 

V. 

 Our holding as to the standard of review is a significant one because Johnson and 

Ortiz argue that SARA’s residency restrictions serve no vital purpose, so that the 

challenged confinements cannot be necessary for the achievement of a compelling 

government purpose and would not pass strict scrutiny review.  It is true that the 

effectiveness of SARA’s residence restrictions has been questioned (see Report of the 

Advisory Committee on Criminal Law and Procedure to the Chief Administrative Judge of 

the Courts of the State of New York [2017] at 29-34).12  However, we have no occasion to 

evaluate these policy claims.  As we have held, the standard of review in these appeals is 

the rational basis test.  Therefore, the challenged confinements must be evaluated by means 

 
11 Ortiz has not preserved any contention tying his family relationships to the application 

of an intermediate scrutiny standard, such as the argument explored in Judge Rivera’s 

dissent (see Rivera, J., dissenting op at 20-24). 
12 Research from the United States Department of Justice, cited by the petitioners, 

indicates that about 93% of all sex crimes with juvenile victims are perpetrated by 

offenders who are known to the victim prior to the offense (see U.S. Department of 

Justice, Office of Justice Programs, Bureau of Justice Statistics, Sexual Assault of Young 

Children as Reported to Law Enforcement: Victim, Incident, and Offender 

Characteristics, at 10 [2000] [34% were committed by family members and 59% by 

acquaintances]).  By contrast, as petitioners see it, SARA is directed at preventing sex 

crimes against schoolchildren by strangers.  Johnson asserts, and respondents do not 

deny, that during a period from 2005 through 2014, when DOCCS was treating all 

NYCDHS shelters as SARA-compliant, no sex offense was reported involving a child 

who was on or near school grounds in which the perpetrator was a stranger living in a 

homeless shelter less than 1,000 feet from a school. 
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of “the most relaxed and tolerant form of judicial scrutiny” (Myers v Schneiderman, 30 

NY3d 1, 15 [2017], quoting Dallas v Stanglin, 490 US 19, 26 [1989]), and the 

confinements are justifiable if “rationally related to any conceivable legitimate State 

purpose” (Myers, 30 NY3d at 15, quoting People v Walker, 81 NY2d 661, 668 [1993]).  

“Indeed, courts may even hypothesize the Legislature’s motivation or possible legitimate 

purpose.  At bottom, the rational basis standard of review is a paradigm of judicial 

restraint.”  (Myers, 30 NY3d at 15-16 [internal quotation marks, citations, and alterations 

omitted]; see Affronti v Crosson, 95 NY2d 713, 719 [2001]; Heller v Doe, 509 US 312, 

320 [1993].) 

Applying this undemanding level of judicial review, the temporary confinement of 

sex offenders in correctional facilities, while on a waiting list for SARA-compliant 

NYCDHS housing, is rationally related to a conceivable, legitimate government purpose 

of keeping level three sex offenders more than 1,000 feet away from schools.  First, under 

the rational basis test, we do not evaluate whether the government purpose is a vital or 

compelling one.  Moreover, the challenged detentions were rationally related to the purpose 

of SARA in that they ensured that petitioners—who, as level three sex offenders, are 

considered to pose a high risk of recidivism—had no contact with minors while awaiting 

confirmation of appropriate residence.  The existence of less restrictive methods of 

monitoring petitioners during this period does not invalidate the use of correctional 

facilities.  Confining level three sex offenders who are on a waiting list for SARA-

compliant shelter housing is not “ ‘so unrelated to the achievement of any combination of 
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legitimate purposes’ as to be irrational” (Knox, 12 NY3d at 69, quoting Affronti, 95 NY2d 

at 719). 

VI. 

 Ortiz has preserved a separate constitutional claim, based on the constitutional 

prohibition against “cruel and unusual punishments” in the Eighth Amendment.  We 

conclude that this argument too lacks merit. 

 “The Cruel and Unusual Punishments Clause circumscribes the criminal process in 

three ways: First, it limits the kinds of punishment that can be imposed on those convicted 

of crimes; second, it proscribes punishment grossly disproportionate to the severity of the 

crime; and third, it imposes substantive limits on what can be made criminal and punished 

as such” (Ingraham v Wright, 430 US 651, 667 [1977] [citations omitted]). 

 Ortiz focuses on the third element and contends initially that his confinement in an 

RTF, after the maximum expiration date of his determinate sentence had passed, 

constituted a cruel and unusual punishment, because it amounted to punishment based on 

a condition or status that “may be contracted innocently or involuntarily” (Robinson v 

California, 370 US 660, 667 [1962]).  In general, punishments imposed on persons for their 

status, rather than their conduct, are invalid under the Eighth Amendment.  In Robinson, 

the Supreme Court invalidated a California statute making it a criminal offense for a person 

to “be addicted to the use of narcotics,” regardless of whether the person had used narcotics 

in California.  The law at issue was not one that punished a defendant “for the use of 

narcotics, for their purchase, sale or possession, or for antisocial or disorderly behavior 

resulting from their administration” (Robinson, 370 US at 666); it purported to punish 
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addiction itself.  The Supreme Court, noting that a law that “made a criminal offense of . . 

. a disease would doubtless be universally thought to be an infliction of cruel and unusual 

punishment” (id.), held the California statute to violate the Eighth Amendment. 

 In addition to Robinson, Ortiz cites a recent decision of the United States Court of 

Appeals for the Ninth Circuit, Martin v City of Boise (920 F3d 584 [9th Cir 2019]), in 

which that court held that an ordinance imposing criminal sanctions against homeless 

people, for sleeping outdoors, on public property, when no alternative shelter is available 

to them, violates the constitutional prohibition on cruel and unusual punishments.  The 

Ninth Circuit explained “that the Eighth Amendment prohibits the state from punishing an 

involuntary act or condition if it is the unavoidable consequence of one’s status or being” 

(Martin, 920 F3d at 616; see generally Powell v Texas, 392 US 514 [1968] [a chronic 

alcoholic found guilty of intoxication in a public place is properly punished for the act of 

becoming intoxicated, not the status of being an alcoholic]). 

 Ortiz contends that he was similarly punished for an unavoidable consequence of 

his indigent status, namely that he cannot find a SARA-compliant residence in New York 

City.  In short, Ortiz maintains he was punished for being homeless.  Assuming, without 

deciding, that Martin’s test is proper, we conclude that Ortiz’s confinement in an RTF did 

not constitute punishment for a “universal and unavoidable consequence[]” (Martin, 920 

F3d at 617) of his status as an indigent level three sex offender.  Instead, it reflects a broader 

set of social circumstances in which sex offender and society alike prefer that the offender 

remain in his city of long-time prior residence, especially if he must rely on local social 

services departments for shelter housing, and not relocate simply because SARA-
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compliant housing is plentiful elsewhere.  Put simply, Ortiz’s confinement in an RTF did 

not constitute status punishment. 

 Ortiz also argues that his confinement amounted to a cruel and unusual punishment 

on the ground that his detention beyond the maximum expiration date was the result of 

deliberate indifference to his liberty interest (see generally Estelle v Gamble, 429 US 97, 

104-06 [1976] [deliberate indifference to prisoners’ medical needs is proscribed by the 

Eighth Amendment]).  Ortiz asserts that DOCCS did nothing to investigate housing options 

for him until his maximum expiration date approached.  He repeatedly suggests that 

DOCCS should have simply released him to the NYCDHS shelter system, i.e., should have 

relied on NYCDHS’s obligation, under the 1981 Callahan consent decree, to take in any 

homeless persons applying for shelter (see generally Callahan v Carey, 12 NY3d 496 

[2009]). 

 For the purpose of this appeal, in which the larger record of cooperation between 

DOCCS and NYCDHS is not before us, we need only decide whether DOCCS’s conduct 

with respect to Ortiz constituted deliberate indifference as a matter of law.13  It did not.  As 

 
13 Respondents in People ex rel. Ortiz v Breslin move to strike Ortiz’s compendium, 

which incorporates certain extrajudicial documents, as well as petitioner’s brief, which 

relies in part on those documents.  Respondents in People ex rel. Johnson v 

Superintendent move to strike the addendum to Johnson’s reply brief, which again 

incorporates extrajudicial material, and to strike the parts of the reply brief that rely on 

that addendum.  Petitioners cite the material to argue, among other things, that if 

respondents had simply released them and deposited them at NYCDHS shelter intake in 

New York City, NYCDHS would have placed them in SARA-compliant shelters.   

Today, we grant respondents’ motions insofar as they seek to strike extrajudicial 

record material and those portions of the briefs relying on that extrajudicial information.  

It is “well settled . . . that the factual data on which a claim of unconstitutionality is based 

is to be presented as evidence to the trial court not as addenda to the briefs submitted in 
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we observed in Gonzalez v Annucci, a sex offender cannot simply “be released to any 

homeless shelter in New York City.”  For one thing, the legislature has “imposed a duty 

on the parole officer to actually supervise the parolee, which requires knowledge. . . that 

[the parolee’s residence] is not in violation of the conditions of release” (Gonzalez, 32 

NY3d at 473, n 5).  Ortiz offers no evidence that DOCCS ever precluded him from 

accessing a SARA-compliant shelter bed that NYCDHS was willing to make available.  

Indeed, Ortiz does not dispute that DOCCS released Ortiz to a SARA-compliant shelter as 

soon as one became available for him. 

 DOCCS’s use of RTFs reflects the extreme difficulties in finding affordable New 

York City housing that is not within 1,000 feet of a school.  New York City’s SARA-

compliant shelters have a vacancy rate of 0.4%, indicative of the high demand for shelter 

housing in New York City generally, as well as the considerable number of SARA-subject 

sex offenders seeking such housing.  The challenges faced by DOCCS, when “presented 

by inmates convicted of sex offenses who must obtain SARA-compliant housing and must 

do so in a very limited market without financial resources” (Gonzalez, 32 NY3d at 472), 

are substantial.  DOCCS’s confinement of Ortiz in an RTF, consistent with statutory 

 

this court,” and that “[w]hile judicial notice may be taken of some official documents by 

appellate courts, it is simply improper to make wholesale presentation of factual data 

through the medium of addenda to a brief” (Board of Educ. of Belmont Cent. School Dist. 

v Gootnick, 49 NY2d 683, 687 [1980]).  Moreover, we agree with respondents that it 

would be improper to resolve questions about NYCDHS’s policies and procedures 

regarding SARA-restricted sex offenders in cases in which NYCDHS is not a party and 

the existing record contains no evidence resolving those questions. 

The dissenters’ theory that DOCCS and NYCDHS have conspired to defeat the 

Callahan consent decree was not raised by any party and is not borne out by the factual 

record before this Court. 
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authorization, did not constitute deliberate indifference to his plight as a sex offender who 

is subject to SARA. 

VII. 

 Finally, Ortiz raises a statutory argument based on the description of RTFs in the 

pertinent statutes as “residence[s] for persons who are on community supervision” 

(Correction Law § 73 [10]).  Ortiz’s argument is essentially that the legislature, by choosing 

the word “residence,” intended RTFs to be shelter-like, rather than prison-like, correctional 

facilities, from which residents would be free to depart daily, without supervision, in order 

to take advantage of local community opportunities for training or employment. 

Supporting Ortiz’s interpretation is the fact that an RTF is statutorily defined as “[a] 

correctional facility consisting of a community based residence in or near a community 

where employment, educational and training opportunities are readily available for persons 

who are on parole or conditional release . . .” (Correction Law § 2 [6] [emphasis added]).  

However, we disagree with Ortiz’s claims that Correction Law § 73 (10) is a sui generis 

subsection that “cannot be read in conjunction with the other subsections of” Correction 

Law § 73 and that the legislature intended to convey by means of the single word 

“residence” that RTFs should be home-like institutions.  The legislature did not incorporate 

such assumptions expressly into the statute, instead allowing DOCCS leeway to design its 

RTF programs and facilities. 

Finally, Queensboro Correctional Facility is itself in close proximity to schools, as 

Ortiz concedes.  As a practical matter, it would have defeated SARA’s purposes to let Ortiz 

“come and go” as he pleased from the RTF in which he was placed. 
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We have considered petitioners’ remaining contentions and we conclude that they 

too lack merit.  The appeals before us present troubling issues concerning the fairness and 

effectiveness of the methods chosen by the legislature for deterring sex offender 

recidivism.  These are important public policy issues that may require legislative attention. 

Accordingly, in each appeal, the order of the Appellate Division should be modified, 

without costs, by converting the proceeding into a declaratory judgment action and granting 

judgment in accordance with this opinion and, as so modified, affirmed. 

 

  

 

 

 


